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{b) The provisions of K.S.A. 77.522 and
amendments thereto do not apply to conler-
ence hearings insofar as those provisions su-
thorize the issuance and enforcement of
subpoenas and discovery orders, but do apply
to conference hesrings insofar as those provi-
sions suthorize the presiding officer to issue
protective orders st the request of any party
or upon the presiding officer’s motion.

(c) ng’l:hs (a), (b) and (c) of K.S.A. T7-
523 and amendments thereto do not apply: but
(1) the presiding officer shall regulate the
course or the proceedings; (2) only the parties
may tesdfy and present written exhibits; and
(3) the parties may ofler comments on the
issues.

History: L. 1084, ch. 313, § 34; L. 1988,
ch. 356, § 19 July 1, 1988.

77-838. Disclosure of material or essen-
tial facts. (a) Uf during s conference hearing
the presiding officer hus reason to believe that
material facts are in dispute, the presiding of-
ficer may require any party to state the identity
of the witnesses or other sources through
whom the party would propose to present

roof if the proceeding were converted to a
Emml hearing, but i disclosure of any fact,
allegation or source is privileged or expressly
prohibited by any provision of law. the pre-
siding officer may require the party to indicate
that confidential facts, allegations or sources
are involved, but not to disclose the confiden-
tial facts, allegations or sources.

. (b) I during s conference hearing a party
has reason to believe that essential facts must
be obtained in order to (rm“ an adequate
presentation of the case. the party may inform
the presiding officer regarding the gnenl na-
ture of the facts and the sources from whom
the party would propose to obtain those facts
if the proceeding were converted to a formal

g
History: L. 1984, ch. 313, § 35; L. 1088,
ch. 356, § 20; July 1, 1989.
EMERGENCY PROCEEDINCS

77.538. Emergency proceedings; use,
when; procedure. (s) A state agency may use
emergency proceedings: (1) In 8 situation in-
volving an immediste danger to the public
bealth, safety or welfare requiring immediate
Mle‘ agency action or (2) as otherwise provided

W,

(b) The state agency may take only such
action as is necessary: (1) To prevent or avoid
the immediate danger to the public health,

safety or welfare that justifies use of eme: .
sdjudication or (2) to remedy s situation e e e -
which use of emergency adjudication is oth. T
erwise provided by law.

(c)  The state agency shall render an order;
including a brief statement of findings of fact g
conclusions of law and policy reasons for thel
decision if it is an exercise of the state agency’

" discretion, to justify the state agency’s decisi

to take the specific action and the dete
nation of: (1) An immediate danger or (2) théd
existence of s situation for which use of emen?
E:ncy adjudication s otherwise provided bﬂ
W, .

(d) The state agency shall give such notice
as is practicable to persons are required
to comply with the order. The order is eflects \“
when rendered. Notice under this subsecﬁohg
shall constitute service for the purposes of the3
act for judicial review and civil enforcement
agency actions.

(e) ARer issuing an order pursuant to thizi
section, the state agency shall proceed aii

uickly as feasible to complete any proceedings’,

t would be required if the matter did not!
justify the use of emergency proceedings unde_ii
subsection (a).

() The state agency record consists of q{}
documents regarding the matter that were ong
sidered or preparedg by the state agency. The:
state agency shall maintain these documents as°
its official record. 3

(8) Unless otherwise required by a provi-:
sion of law, the state agency record need no
constitute the exclusive basis for state ag ;
action in emergency proceedings or for judicial ;
review th 8 {
- Bistoryr L. 1984, ch. 313, § 36; L. 1988,
ch. 356, § 21; July 1, 1889. - de
Lew Review and Bar Journal Refereases: %

“The New Kansas Administrative Procedure and Judiclal -
(mlm Acu,” Devid L. Rysn. 34 JK.5.A. 83, 8,

SUMMARY PROCEEDINGS
¥7.837. Summary proceedings; wse,
when; right to request bearing; orders, eon-
tents. (a) A state agency may use summary
roceedings, subject to s party’s request for a
g on the order, #f:

(1) The use of those proceedings in the cir-
ehc:’uuméeu does not violste any provision of

; 8N .

(2) the protection of the public interest
f:;s not require the state agency to give notice

an opportunity to participate to persons
other than the pardies, | Pe
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T77:-848

(b) The state sgency shall serve each party
with & copy of the order in & summary pro-
ceeding in the manner preseribed by K.5.A.
77-531, and amendments thereto. The order
shall include at least: )

(1) A statement of the state agency's action
and, if unfavorable action is taken, & brief state-
ment of the reasons for the action;

(2) notice of the time and manner for re-
questing a hearing on the order; snd

(3) notice that, if a hearing is not re-

uested, the order shall become efizctive upon
&e expiration of the time for requesting a
hearing. ’

History: L. 1984, ch. 313, § 37; L. 1888,
ch. 356, § 22; L. 1989, ch. 283, § 6; July 1.
Law Review and Bar Joursal References:

“The New Kansas Administrative Procedure and Judicial
Review Acu,” David L. Ryun, 4 JKBA &, 57, &
(1985).

77-538 10 77-540. °

History: L. 1984, ch. 313, §§ 38 t0 40; L.
1988, ch. 356, §§ 23 to 25; Repealed, L. 1989,
ch. 283, § 25; July 1.

77.841. Same; record. (a) The state
agency record for & summary proceeding con-
sists of any documents regarding the matter
that were considered or prepared by the state
agency. The state nﬁgena/ shall maintain these
documents as its official record.

(b) Unless otherwise required by a provi-
sion of law, the agency record need not con-
stitute the exclusive basis for agency action in
summary proceedings or for judicial review
thereof.

History: L. 1084, ch. 313, § 41. L. 1988,
ch. 356, § 25; L. 1089, ch. 283, § T; July 1.

77.542 to T7-344. Reserved.

77.845. Stste corporation commission;
sdjudicative p ings; ex parte communi-
ub;m; e and :::::am eonten)t.‘slih::chuicd
stafi, not party to ings. (a is section
spplies to adjudicative proceedings before the
state corporation commission.

(b) (1) After the commission has deter-
mined and announced that a hesring should
be held, and prior to the issuance of a final
order, no parties to the proceeding, or their
counsel, shall discuss the merits of the matter
or proceeding with the presiding officer unless
reasonable notice is given to who
have s to enable the parties to be pres-
ent at the conference.

.- (2) After the commission has determined
and announced that a hearing should be heid.

* and afforded a

prior to the issuance of g final order, copies of
any written communications from any party re-
garding the proceeding that are directed to the
presidin cer shal) be mailed 1o all parties
of record and proof of service shall be furnished
to the commission. Communications requested
by members of the commission staff from any
cmy and any written communications received

y members of the commission staff from any
party shall be made & part of the file and the
docket and shall be made availabie to all per-
sons who desire to use them, provided that all
commission requests for information from a
party shall be mailed to all parties of record.

(3) The person or persons to whom sny ex
parte communication has been made shall
promptly and fully inform the full commission
of the substance of the communication, and
the circumstances thereof, to enable the com-
mission to take appropriate action.

{e) For purposes of this section, no member
of the technical staff shall be considered sparty
to any proceeding before the commission, re-
gardless of participation in staf investigations
with respect to the proceeding or of partici-
pation in the proceeding as a witness. Since
the purpose of the stafl is to aid the commission
in tge proper discharge of commission duties,
the presiding officers shall be free at all times
to confer with any staff member with respect
to anlg proceeding. However, no that are
outside the record, and that reasonsbly could
be expected to influence the decision in any
matter pending before the commission, shall
be fumnished to any presiding officer unless all
parties to the proceeding are likewise informed

m.son)gle opportunity to re-
spond. Subsection (b) shal! apply to staf coun.
sel in regard to any adjudicatory proceeding
before the commission.

{d) Al letters and written communications
that are received by the presiding officer from
members of the general public, and that are
in the nature of ex parte communications, shall
bemude':'xmoftbeﬁleinthedoeketmd
shall be made available to all persons who de-
sire to see them. The deposit of such written
communicstions and letters in the file shall not
make them a past of the official record of the
case.
m:lgisbry: L. 1988, ch. 356, § 355 July 1,

T7.846. Commissioner of insurance; ad-
judicative proceedings; ex parte communica-
tons; file and docket, contents; technical stafT,

AR
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mot party to proceedings. (a) This section ap-
plies to adjudicative proceedings belore the
commissioner of insurance conccrning any rate,
or any rule, regulation or practice pertaining
to the rates over which the commissioner has
jurisdiction and adjudicative proceedings held
pursuant to the Kansas insurance holding com-
panies act.

() (1) Afier the commissioner has deter-
mined and announced that a hearing should
be held, and prior to the issuance of & final
order, no parties to the p ing, or their
counsel, shall discuss the merits of the matter
or proceeding with the presiding officer unless
reasonable notice is given to all parties who
bave appeared to enable the parties to be pres-
ent at tﬁe conference.

(2) After the commissioner has determined
and announced that s hearing should be held,
prior to the issuance of s final order, copies of
any written communications from any party re-
garding the proceeding that are directed to the
presiding oficer shall be mailed to all parties
of record and proof of service shall be furnished
to the commissioner. Communications re-
quested by the commissioner's staff from any

and any written communication received
E; the commissioner’s staff from any de shall
be made s part of the file and the docket and
shall be made availsble to all persons who de-
sire to use them, provided that the commis.
sioner’s requests for information from a pasty
shall be mailed to all parties of record.

(3) The person or persons to whom any ex
parte communication has been made shall
promptly and fully inform the commissioner of
the substance of the communication. and the
circumstances thereof, to ensble the commis-
sioner to take appropriste action.

() For purposes of this section, no member
of t.hg :énmissianer’t techni:l“s;l’;n shbllld be
considered a party to any p ing belore
the commissioner, np.rgl'eu of participation
in stafl investigations with respect to r:l:e&ro-
eeedingorofpcnic‘ifmonlndlep ing
as & witness. Since the purpose of the staff is
to sid the commissioner in the proper dis-
charge of the commissioner’s duties, the pre-
siding officer shall be free at all times to confer
with any sl member with respect to any pro-
ceeding. However, no facts are outside
the record, and that reasonably could be ex-
pected to influence the decision in any matter
pending before the commissioner, be fur-
nished to any presiding officer unless all parties
to the proceeding are likewise informed and

afforded a reasonable opportunity to respond
Subsection (b) shall apply to stafl counsel whe
have participated in the proceeding in regurd
to any adjudicatory proceeding before the
commissioner.

(d) All letters and written communications
that are received by the presiding officer from
members of the geners] public, and that are
in the nature of ex parte communications, shall
be made a of the file in the docket and
shall be e available to all persons who de-
sire to see them. The deposit of such written
communications and letters in the fle shall not
make them s part of the official record of the
cas

e.
History: L. 1988, ch. 356, § 356, July 1.
1989, T

T7-847. Same; sdministrative proceed-
ings; agency head, defined. For purposes of
sdministrative proceedings of the insurance de-
partment under the Kansas administrative pro-
cedure act, ‘‘sgency head” means the
commissioner of insurance or the assistant com-
missioner of insursnce, when scting on behalf
of the commissioner.

ggiginory: L. 1988, ch. 355, § 358; July 1,
1989. :

97-548. Director of taxaticn; sdjudics-
tive proceedings; ex parte communications;
file and docket, contents; technical staff, not
party to prooceedings. (a)*This section spplies
to adjudicative proceedings before the director
of taxation.

() (1) After the director has determined
and announced that 3 hearing should be held,
and prior to the issuance of & final order, no

.parties to the proceeding. or their counsel,
shal)

the merits of the matter or pro-
ceeding with the presiding officer unless res-
sonsble notice is given to all parties who have
sppeared to enable the parties to be present
st the conference.
- (2) After the director has determined and
announced that s hearing should be held. prior
to the issuance of a final order, copies of any
written communications from any party re-
garding the proceeding that are directed to the
presidin cer shall be mailed to all parties
of and proof of service shall he furnished
to the director. Communications requested by
the director’s staff from any and any writ-
ten communication received by the director’s
staff from any party shall be made a part of
the file and the docket and shall be made svail-
able to all persons who desire to use them,
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provided that the director’s requests for infor-
mation from s party shall be mailed to all par-
ties of record.

(3) The person or persons to whom any ex
parte communication has been made shall
promptly and fully inform the director of the
substance of the communication, and the cir-
cumstances thereof, to enable the director of
any division within the department to take ap-
propriate action.

{c) For purposes of this section, no member
of the director's technical stafl shall be consid.
ered a party to any proceeding before the di-
rector, regardless of participation in stafl
investigations with re:cect to the proceeding
or of participation in the proceeding as & wit.
ness. Since the purpose of the stad is to aid
the director in the proper discharge of the di.
rector’s duties. the presiding officer shall be
frec at all times to confer with any staff mem-
ber with respect to any proceeding. However,
no facts that are outside the record, and that
reasonably could be expected to influence the
decision in any matter pending before the di-
rector, shall be furnished to any presiding of-
Scer unless all parties to the proceeding are
likewise informed and tﬂ'ordes a reasonable
opportunity to respond. Subsection (b) shall
apply to stafl counsel who have participated in
the proceeding in regard to any adjudicatory
proceeding before the director.

(d) All letters and written communications
that are received by the presiding officer from
members of the general public, and that are
in the nature of ex parte communications, shall
be made a of the file in the docket and

shall be made available to all persons who de- -

sire to see them. The deposit of such written
communications and letters in the fle shall not
make them a part of the official record of the
case.

History: L. 1088, ch. 356, § 357; July 1,
1989.

77.548. Same; application for an order;
when proceedings required; sgency head de.
fined: final orders. (a) The fling of a retum
with the director of taxation under article 15,
32, 33, 34, 36, 37, 41 or 47 of chapter 79 of
the Kansas Statutes Annotated, and amend-.
ments thereto, shall not be deemed an appli-
eation for an order under the Kansas
sdministrative procedure act.

() A determination by the division of tax-
stion or the audit services buresu of the de-.
partment of revenue concerning tax liability

under article 1S, 32, 33, 34, 36. 37, 41 or 47
of chapter 79 of the Kansas Statutes Annotated.
and amendments thereto, which is made prior
to the opportunity for a hearing before the
director of taxation on such tax liability, shall
not require an adjudicative proceeding under
the Kansas administrative procedure act.

(c) For purposes of the Kansas administra-
tive procedure act, the director of taxation shall
be deemed the agency head in regard to orders
rendered by the director under chapter 79 of
the Kansas Statutes Annotated, and amend-
ments thereto.

(d) Final orders of the director of taxation
pursuant to K.S.A. 77-526 and amendments
thereto, shall be rendered in writing and
served within 120 days afler conclusion of the
hearing or after submission of proposed find-
ings in sccordance with subsection /f) of K.S.A.
77-526 and amendments thereto, unless this
period is waived or extended with the written
consent of all parties or for good cause shown.

9;-listory: L. 1988, ch. 356. § 359: July 1,
1989.

Article 6.—ACT FOR JUDICIAL REVIEW
AND CIVIL ENFORCEMENT
OF AGENCY ACTIONS

Law Review sad Ber Journal References:
“Adminstrative Law: The Creation of ¢ Presumptioe of
Unreviewsbility in Cases of Adminustrative Inaction {Heck-
ler v. Chaney, 105 $.Ct. 1649 (16085)],” Warren F. Frost,
25 W.L.]J. M7, 348 (1886).
“T'he New Kansas Admi ¢ Procedure and Judicial
Review Act.” David L. Ryan, 54 ).K.B.A. 83, 55 (1983).
“Medicnid and Loag-Term lnstitutional Care for the Vic-

tims of Catastrophic Duabling Liness.” Patrick H. Don-
abue, 38 J.K.B.A. No. 8. 26, 35 (1987).
. “Transporution in Trasiton: KCC Regulation of Motor
Carriers into the 1980's,” Mary Piper Wettig, 57(5)
J.E.B.A. 19, 34 (1908).
“Reappraisal—How Long Will It Last?” Bruce Laodeck,
88 J.K.B.A. No. 1, 1S, 18 (1989).
Anorsey General's Opinions:
Parimutuel recing, refund of deposit of wnsuccesshul ap-
g for lcense; setofis. 63-120.

CASE ANNOTATIONS

1. Cited. party by sdmeistrative ruling ot
free “:!ﬁ and ch pr e in d eourt action
0 administrative remedies. State ex rel. Smuth +.
Miller, 239 K. 187, 160, 718 P.2d 1298 (1965).
Sév““‘ h”wm h:dapphau:

commitiee is county orig:
for benefits was fled Mildfelt v. State, 11 K.A.8d 617,
618, 619, 620, 621, 73] P.2d 83«4 (1967).

3. judicial review wna where party fils © er-
haust administrative remedies as required bv 77607 and
T1612. W.S Dickey Clay Mf‘. Co. v. Kansas Cocp
Co‘--'-. 341 K. 44, TS 740 P.3d 85 (1067).

P og from employ-
ec's wages except as permutted by 44-319 ezamined. Escel
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30-7-64

N ‘. 30-7-64. Definitions. (a) "Appellant" means an individual or
entity that has requested a fair hearing from an agency decision
affecting the individual or entity.

(b) "Applicant" means an individual who has applied for or
requested assistance or benefits from a pfogram adminisctered by
the agency.

(c) "Recipient" wmeans an individual who is receiving
assistance or benefigs from a program administered by the
agency. The effective date of this regulation shall be July 1,
1989. (Authorized by K.S.A. 75-3304; implementing K.S.A.
75-3306, as amended by L. 1988, Ch. 356, Sec. 302; effective July
1, 1989.)
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30-7-65 (1)

30-7-65. Notice to recipients of {ntended action. (a) (lj
"Adequate'" means a written notice that includes a statement of
what action the agency intends to take, the reasons for the
intended agency action, the specific pplicles supporting the
action; explanation of the individual's right to request a fair
hearing, and <the circumstances under which assistance is
continued if a hearing is requested.

(2) "Timely" means that the notice shall be mailed at least 10
days before the date upon which the action would become effective.

(b) In cases of intended action to discontinue, <terminate,
suspeﬁd or reduce assistance, the agency shall give timely and
adequate notice, except as set forth in section (c) of this
regulation.

(c) The agency may dispense with timely notice but shall send
adequate notice not later than the date of action when:

(1) The agency has factual information confirming the death of
a Tecipient aor of the ADC payee when there is no relative
available to serve as new payee;

(2) the agency recejves a clear written statement signed by a
recipient that the recipient no longer wishes assistance or that
gives information which requires termination or reduction of
assistance, and the recipient has indicated, in writing, an
understanding that termination or reduction of assistance shall

be the consequence of supplying the information;

TN# MS-91-14  Approval DataJUN 12 1391 Effective Da:e"w Superseded MS-90-46
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30-7-65 (2)
tﬂ; recipient has been admitted or committed to an
ition, and further payments to that individual are not

zed by program regulations as long as the person resides
institution;

the recipient has been placed in skilled nursing care.
4jate care or long-term hospitalizatioen;

:he.Arecipient's whereabouts are unknown and agency rmail

T sf{file

{ to the recipient has been returned by the po

[

ng no known forwarding address. The chelk  shaii,
be made available te the recipient if Lie ArLip;cuCS
5 become known during the payment period covered by a
check;
Tecipient has been accepred for assistance in a3 new
cion and that fact has been established by the agency;
child is removed from the home as a result of a judicia}
ation, or voluntarily placed in foster care by the
.egal guardian; ' _ :
" change in level of medical care is prescribed by the
"~patient's physician;
special allowance granted for a specific period is
i and the recipient has been informed in writing av the
initviation that the allowance shall auvomatvically

at the end of the specified period; or
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{10) the agency <takes action because of information <the
recipient furnished in a monthly status report or because :the
recipient has fajled to submit a complete or a timely monthly
status report withoutr good cause. The effective date of this
regulation shall be July 1, 1989. (Authorized by K.S.A. 75-3304;
implementing K.S.A. 75-3306, as amended by L. 1988, Ch. 356, Sec.
302; effective July 1, 1989.) |

JUN 12 1991 JAN - 1 189!
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N . 30-7-66. Continuation of assistance. (a) If the recipient
requests a hearing within the timely notice period as required by
K.A.R. 30-7-65, assistance shall not be suspended, reduced,
discontinued, or terminated, (but is subjgct to Trecovery by the
agency if its actvion is sustained), until an initial decision of
the hearing officer is rendered in the matter, unless:

(1) The request for fair hearing concerns the suspension of
program payments to a provider or the termination of a providér'
from prograﬁ participation;

(2) the request for a fair hearing concerns a disconrinued
program or service;

{3) a determination is made by the hearing officer that the
sole issue is one of federal or state law, regulation or policy,
or change in federal or state law, regulatvion or policy and not
one of incorrect grant computation; or

(4) a change affecting the recipient's assistance occurs while
the hearing decision is pending and the recipient fails to
request a hearing after notice of tﬁe.change.

(b) The agency shall promptly inform the recipient in writing
if assistance is to be discontinued pending the hearing decision. -

(c) In any case uherg action was taken without timely notice,
if the recipient requests a hearing within 10 days of the mailing
of the notice of the action, and the agency determines that the

action resulted from octher than the application of federal or

TN# MS-91-14  Approval Date JUN 1 2 1381 Effective DateJAN' - 11981 Superseded MS-90-46
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30-7-66 (2)

state law or policy eor a"change in federal or state law,
assistance shall be reinstated and continued until a decision is
rendered in the matter except-as set forth in (a)(1), (2), (3),
or (4). - The effective date of this regulation shall be July 1,
1989. (Authorized by K.S.A. 75-3304; implementing K.S.a.

75-3306, as amended by L. 1988, Ch. 356, Sec. 302; effecrive July
1, 1989.)
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